NATIONAL COMPANY LAW APPELLATE TRIBUNAL, NEW DELHI

Company Appeal (AT) (Insolvency) No. 155 of 2018

(Arising out of Order dated 12t March, 2018 passed by the Adjudicating
Authority (National Company Law Tribunal), New Delhi Bench, New Delhi, in
CP (IB)-608(ND)/2017)

IN THE MATTER OF:

Mrs. Mamatha ...Appellant
Vs
AMB Infrabuild Pvt. Ltd. & Ors. ....Respondents
Present:

For Appellant: Mr. Chayan Sarkar, Advocate.

For Respondents: Mr. Neeraj Jain, Mr. Gautam Singh, Mr. Anupam

Mishra and Mr. Sunil Rawat, Advocates for R-1.

Mr. Joel and Mr. Prateek Yadav, Advocates for R-
2.

J UDGMETNT

SUDHANSU JYOTI MUKHOPADHAYA, J.

The Appellant, allottee of Real Estate, filed an application under
Section 7 of the Insolvency and Bankruptcy Code, 2016 (I&B Code’ for
short) for initiation of ‘Corporate Insolvency Resolution Process’ jointly
against 1st and 2rd Respondents- (‘Corporate Debtor’). The Adjudicating
Authority (National Company Law Tribunal), New Delhi Bench, New Delhi,
rejected the application by impugned order dated 12th March, 2018 on the
ground that the application under Section 7 of the I&B Code’ cannot be

filed jointly against the two ‘Corporate Debtors’, with following observations:
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“9. Submissions made by the Ld. Counsel
appearing for Corporate Debtor No.l1 merit
consideration. The present petition suffers from
several infirmities. The payment is alleged to be
made to Corporate Debtor No.2 while Insolvency
Resolution Process is sought to initiated against
Corporate Debtor No.1 and 2. There is no provision
under the Code where a petition for Insolvency
Resolution Process can be initiated against two
Corporate Debtors who have collaborated for a Joint
Venture. Even otherwise, it is seen that this petition
does not adhere to the format required under the
Code. The financial creditor is bound to name the
Insolvency Resolution Professional which they have
not done in the present petition. This is a clear
infirmity of the requirements of Clause 3 of Sub

Section 3 of Section 7 of the Code.”

2. The question arises for consideration in this appeal is whether the
application under Section 9 is jointly maintainable against 1st and 2nd

Respondents (‘Corporate Debtors’) or not?

3. While according to the Appellant, it is maintainable in the facts and
circumstances of the case, according to the Respondents, it is not
maintainable as no joint petition can be filed against two ‘Corporate

Debtors’ and as per Memorandum of Understanding dated 20t June, 2014
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relied upon by the Appellant, one of them the ‘Corporate Debtor’ (No.1) is

not a party.

4., For determination of the issue, it is desirable to notice the relevant

fact as discussed below:

5. ‘AMB Infrabuild Pvt. Ltd.- (1st Respondent), a Company registered
under the Companies Act, 1956 and ‘Earth Galleria Pvt. Ltd.- (2nd
Respondent), another Company registered under the Companies Act, 1956,
entered into ‘Collaboration Agreement’ on 374 May, 2013, for development of
a piece of land as mentioned therein, ‘AMB Infrabuild Pvt. Ltd.- (1st
Respondent) herein called as ‘Owner’ of the land and Earth Galleria Pvt.
Ltd.- (2nd Respondent) as ‘Developer’, relevant portion of which reads as

follows:

“COLLABORATION AGREEMENT
THIS AGREEMENT OF COLLABORATION is executed at
Gurgaon on this 03 day of May, 2013
BETWEEN

AMB Infrabuild Put. Ltd., having its office at D-62, Defence
Colony, Ground Floor, New Delhi through its Director Mr.
Manoj Sethi duly empowered to enter into and execute this
agreement vide resolution dated 30-04-2013 passed by
Board of Directors of the said company (hereinafter called
the “OWNER” which expression unless repugnant or

opposed to the context thereof includes its successors,
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representatives, nominees and permitted assigns etc.) the
party of the FIRST PART.

AND
Earth Galleria Private Limited., a company incorporated
under the Companies Act, 1956 having its office at 26, First
Floor, Pusa Road, New Delhi- 110005 though its Director
Shri Avdesh Kumar Goel who has been empowered to
execute this agreement vide Board Resolution dated 23-03-
2013 (hereinafter called the “DEVELOPER” which
expression unless repugnant or opposed in the context
thereof includes its successors, representatives, nominees
and permitted assigns etc.) the party of the SECOND PART.
Both the OWNER and the DEVELOPER are collectively
referred to as the “Parties” and individually referred to as
the “Party”.
XXX XXX XXX
AND WHEREAS the DEVELOPER after due diligence and
verifying the Documents/ revenue records including the
above letter of intent dated 01.12.2012. The owner has
transfer their rights to Developer, to undertake planning,
desiging, construction, development, selling and marketing
of the Project on the said Land with its own resources and
to collect and receive sales consideration as per the terms of
this agreement and utilize the same in manner stated in this

contract. The DEVELOPER has further agreed to underyake
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the development of the Said Land on the terms and
conditions mentioned in this contract. Accordingly, the
instant contract has been executed between the parties in
respect of said Land. The DEVELOPER has received to
undertake the development of a Commercial Complex on
collaboration basis on the said land at DEVELOPER’S
expense and to share the saleable area as mentioned
hereunder amongst themselves (hereinafter referred to as
“said Colony/Complex/ Project”).

NOW THEREFORE, THESE PRESENTS WITNESS and it is
hereby referred declared and covenanted and recorded by
and between the parties as under:-

1. That the subject matter of this collaboration
agreement between the OWNER and the
DEVELOPER is the said land admeasuring 83
Kanals 10 Marlas (10.4375 acres) situated in
revenue estate of Hayatpur, Tehsil & District
Gurgaon for utilizing the same for construction
and development of the same as a Commercial
Complex by the DEVELOPER. The aforesaid
letter of intent has been granted by Town And
Country Planning Department, Haryana,
Chandigarh pertaining to land measuring 83
Kanals 10 Marlas referred to above.

XXX XXX XXX
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9. That the OWNER through this
agreement shall devolve all necessary
rights and entitlements on the Developer to
build upon the said land proposed
Commercial Complex in accordance with
the terms of this agreement and to own as
property belonging to the DEVELOPER or
dispose of the whole of its share of the built
up area of the said Commercial Complex
as provided herein  with proportionate
share in the land underneath the said
Commercial Complex as also the right to
use the common areas and common
facilities (hereinafter called the
DEVELOPER’S ALLOCATION). The Owner
hereby agrees and acknowledges that such
power of attorneys has been granted for
consideration, the receipt and sufficiency of
which is acknowledged hereby, and for all
intents and purposes shall be irrevocable
so long as DEVELOPER abides by
covenants incorporated in this contract and
fulfill its obligations, it is further admitted
by the OWNER that the attorney referred to

above has been executed/registered in
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accordance with Section 202 of the Indian
Contract Act, 1872. That the irrevocable
registered general power of attorney given
to the DEVELOPER for obtaining sanction of
site plans and for obtaining all such
approvals as may be required to be
obtained from any authority for the purpose
of raising construction and sale of areas
forming part of its allocation, including right
to execute application form, Space- Buyer
Agreement, sale deed/ conveyance deed as
other document as enumerated in this
agreement. The Power of Attorney shall
also authorize the DEVELOPER to
discharge its part of the obligations under
this collaboration agreement and to let out/
sell the constructed/ unconstructed and/or
developed/ undeveloped portions of the
Project. The Power of Attorney shall also
authorize, the DEVELOPER to exercise all

rights under this Collaboration Agreement.-

10. That it has been mutually agreed
between the parties that the DEVELOPER
deed(s) in respect of area forming part of

the project in phases and shall deliver
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physical possession thereof in favour of
prospective purchasers only after offering/
delivering physical possession of the
allocation of the OWNER. It has further
been agreed between the parties that in
case the DEVELOPER proceeds to
undertake the implementation of the project
in phases, in that event the DEVELOPER
shall be entitled to deliver physical
possession and/or to execute and register
sale deed(s) of the executed portions of the
project after offering/ delivering physical
possession of the proportionate allocation of
the OWNER in the executed portion of the
project.

XXX XXX XXX

55. Developer shall be entitled to
advertise the said Project in electronic and
printed media as well as by distributing
pamphlets, brochures, publishing
advertisement in newspapers, magazines
etc. by putting sign-boards, neon-signs on
the said Project, and other places, in any
manner as Developer may deem fit and

proper and thus it shall be entitled to create
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awareness about the Commercial Project
and to invite buyers, customers and
brokers to the site. The
marketing/ advertisement costs shall be
borne by the Developer. It is further agreed
that all the advertisements got published
by the DEVELOPER for the project
specifically state that the project is being
developed by the DEVELOPER as a joint
venture project within the OWNER. The
name of the OWNER shall be displayed in
the advertisement by a font not less than
half the size of the name of DEVELOPER
mentioned in the advertisement referred to
above. The OWNER shall not be entitled to
undertake advertisements in any form for
example printed or electronic or mobile
media. The DEVELOPER shall be bound to
ensure it shall not proceed to infringe the
conditions of licence or any rule, bye law or

directive of any statutory authority.”

6. Thereafter, a Memorandum of Understanding was reached on 20th
June, 2014 between ‘Earth Infrastructure Ltd.- (Developer) and the
Appellant- Mrs. Mamtha in respect to booking of CINEPLEX (1 Screen) for

which a sale consideration of Rs. 3,00,00,000/- (Rupees Three Crores Only)
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and advance of Rs. 5,00,000/- (Rupees Five Lakh Only) was paid in terms of

the said agreement, relevant of which reads as follows:-

?w ﬁ‘xmm& *

Ty LAEE!

- o . BARTH SKYGATE
MEMORANDUM OF UNDERSTANDING

5
]

This Masrcamsdon of Undemmndmg is mnde at New Dellu on 2& day of. J’JH E 2014

BETWEEN ' i
Ear th Infrastructure Led, 2 Compmy rtg:szc:ecl under the Compames Act, 1956 fmrmg its Regmmed office

a1 26, First Floor, Pusa Road, Kazol Bagh, New Delhi - 110005 thiough its Au:honzed ngmtory, Mz
- O (hexcma&er refemd to a8 the “Company” of ahe Fiest Part)., _{‘ .

AND

s MM/ MAMT4A.

B of 3 I
I8 SUDARSHAN

oLD #2¢ NEWHE3 EAST ATANAYA ITEMPLE RoaD,

NEXT To Yoaa APT.  GASAVANA_GUSI Bﬂvﬁnﬁu}ﬁE KARMATAKA-
T : R Sgoooly

R/o

i Mr/Mes./Ms.

s S/DIWef o /

R/o | / /
| / ‘\*\/

/% \xﬁ” /

1
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(here:mfter jointly/ sevmliy re{e:xed 10 48 the "Intemling Allotee () of the Seoond Part).

The expressions Company.and- Intendmg Aﬂo:ee(s) shall yinfess repugnanr 0 the context of meamng thareo%
be deemed to include rhexrmspgcnvehms executo:s admmxstmtors legal zepresemauves successors dnd

pcmurtcd assigns.

W}IBRBAS the Compmy has mqmau: nghrs of dev:iopmen:{oonsuucuon/mazkeung/scmng of theentire

project “Earth Skyg;ltc” (Iac.retnuftcn referred: t a5 the "Complex"), compsising / Cotinercial Space/Banlk

" Space/Restaurant Space/ Anchor. Storc/ Mulupiex Llﬂder aszangement with its subsidiary Company, oa a piece
of land measuring spproximately: 83 Kanals and. 10, Maglas sitvated at seqroz- 88, Tehsil and’ Dumct Gixgaon

- Manesar Urban r:omp?ex, Harymn (Hemnafre: referred to s “Jand”); )

‘\TD WHEREAS the mtmdmg Aﬂonce(s) is mtcrested in booking of. C ,__LHEMC ‘f- S CRE Cf—'—“)

» (Commercial Space/Bank SpacdRcsmmm Spacc/'Anchor Stom/Mulnplcc) (E-Icrcn.na[:cr referred 10 as the
“Umt”) i thesaid complex. .

AND WHEREAS the Coxﬁp'any; ;glying o the assurances, connitments, canf:;mations and
representations made by dhe Intending Allotiae(s) to faithfully abide by all the ferms, conditions and
stipulations as laid down hereinafter, hias agreed to nccept the Intending Aﬂcrteq s application for prevmomd
allotment of the Umr . .

AND WHEREAS tht pames m: wﬂlmg to m:er into thxs MOU on fexins and ccndiuons as contgined in 1l

this MOU. . 5 y

Whercin the Inteading Allotee(s) is a fcmalc. the cxpscssion e, b, mimacif" ¢tc. fn this MOU shzﬂ‘bc
read wad construed as “she’, ‘her’, ‘herself” ctc, these expression shall be mod:ﬁcd and read suitable whenever
the Inrendmg Allottee is 3 joint stock Compnny, Body Cox;pozate Firm, LLP or aay.

NOW THIS MOU witnesses as follows:- '

1. THEAREA

"i B

“That the Intending Alfott:c{s) hemhy applymg forthe pmv;smnal ailoum:nt of'z Unit tentatively ndmeasum’r
: 3q. fr. on the foorin tie Compluz "Earth Skyg‘ltc" Sox sale consideration of
: Rs '22 QG {'} Q ﬁnﬂ J= : s

Rupeas j Jul ﬁ& Q[m@g qr ON U’f

Al other apphcable charges, scrvice tax alenngt,h interest if an;r, any other txey etc. will be paid extra, over
and abové the above said sale coas[dmnon ef the Unit. 4 '

]A J'M’MJZ;-

i
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2. "UNIT SAEE CONSIDERATION - )
- Thatthe Intending Allottae(s) lm npmd for zhe SUPER FLEXI PAYMENT
Rs. 550000 [

(Rupees ﬂ E LA KH ALY

- As per Annexure J§ nm;had he::m, sunultmeous with the mc\\t.on of this MO"U the receipt of which the

Company hereby acknowledges. The Intending Allotée(s) hereby n:kncwledges timt this MOU shall be
eaforeeable oaly after realization’of sﬂ the cheques issized by the Intending A].(mce(s) towards boamg of the-
LUnit. "

and piid an amount of

. 3. The Intending Allottee(s) shill make &ie balance p:\ymém as per the paymgr.\t plan opted.

4, MISCELLANEOUS

L The Inending Aﬂo:t:e(s) shall be :mxded 10 get the conveyance deed exemtcd in his owa name or in the
name of any other ferson 50, nmnatcd by him. Al the, prptases with rwpect to the execution of the
conveyancg deed, including the expenises on stamp'duty, segistaation fees, Iegal,: fecs, etc., shall §i
be borne by the In:cﬁding Allottee(s) exclusively. i y F

Il ‘The Intending :A.Hornec(s) herby confirms thar the .lntcﬁding Alloteee(s) is booking the Unit aftes having
complete reading and understanding 7lf the terms and conditions ccnmig::d;u ‘this MOU nad the
Application Foum signed by him. The tecmt and conditions seationed in the Application Form shall
form an integral part of this MOU for the purpose of purchase/booking of the Unit. The Applicarit
acknowledges that the Intending Allottee(s) has cleadly understood his dighs, dutles, responsibilities,
obligations and limitations undek ench and every clause of fhis MOU and the Application Form.

UL " The failure of either party to insist upon sttice performince of any provision of this MOUor tb exercise
any option, dght o reimedies, contained in ﬁus MOU shali sio constitute 2 waiver ot a relinguishiment
for the futere application of such provision, option, dght ot remedy. No wilver by either pasty of any
“provision of this MOU shall bt deemed to have been made ualess expressed in weiting aad signed by

such pasty, %

ar |
1

IV,  If any provision of this MOTJ and the application foren theceof, stands. isrvdlid or waenforceabls to any
extent [ any person or circumseance, rhcn the remainder of zi'us MOU andithe Application fozm, and
application of such provision to the pcraom ox circumstances other than those t which it is held jnvalid
or unenforceable, shall be effective thereby and each provision of this MOU 'and the Appliaton form
shall be valid and eaforceable to the fallest extent permmed by law. Any invalid or unenforceable

Marmad
T
7. Details of consideration amount and payment plan has been shown in

Annexure-I & II of the aforesaid.

8. The Appellant has also enclosed approval of building plans of
Commercial Colony given by Directorate of Town & Country Planning,
Haryana to ‘AMB Infrabuild Pvt. Ltd.- (1st Respondent) in respect to the said

land on 3rd April, 2014.
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9. The Appellant has also enclosed a Memorandum of Understanding
reached between the Appellant and the Respondents ie. ‘M/s. Earth
Galleria Pvt. Ltd.” and ‘M/s. AMB Infrabuild Pvt. Ltd.” dated 6t February,
2016. In the said Memorandum of Understanding, the ‘Developer’ and the
‘Land Owner’ has been jointly referred to as the “Company”, relevant portion

of which reads as follows:

®

“EARTHSKYGATE"  |[4p

MEMORANDUM OF UNDERSTANDING

-

This Memorandum of Understanding (hereinafter re_ferré‘d to as the 'MOU') is made and executed on the Feb 06,
2016 at New Delhi.

BY:AND BETWEEN:

M/s Earth Galleria Pvt, Ltd, a Company regisiered under the Companles Act, 1956 having its Registered Office:
2l 28, First Floof, Pusa Road, Karol Bagh, New Delhi-110005 through Its Authorized Signatory, Mr. Naveen Gosl,
duly authorized vide Board Resolution dated 12-Jan-2015 hereinafter referred (6 as ‘Developer’ of the ONE
PART; . 5

. AND > ‘
Mis AMB Infrabuild (P} Ltd., a Company registerad under the Companies Act, 1956 having its Registered Office
at D-62, Ground Floor, Defence Colony, Mew Delhi-110024, represented through Mr. ~Sanjeev
Khawasia authorized Signatory appointed by Developer wha is duly constituted at{orney by the Land
Owner (hereinafter retfered to as the "Land Owner”)

AND

I Relative .
iName |Refationship Nafiih Rlo I (Address) . t
Mrs. ! T 26, East Anjanaya Tempal Road, Next to Yoga Appt, \'
Mamatha EW’D ; et Basavanagudi, Bangalere-560004, Karnataka, India ‘

(Hereinafler severally/jointly referred to as the “Allottee”) of the QTHER PART;

Developer', 'Land Owner' and ‘Allottes’ are hereafler individually referred to as the ‘Parly’ and collectively referred
10 as the ‘Parties’. The Developer and Land Owner are jointly reffered to as the "Company”, The expression
Developar’, 'Land Owner' and 'Allottee’ shall, unless repugnant lo The meaning or context herein, be deemed lo
mean and include ils authorized representalives, nominees, admiistrators, . successors-in-interest, execulars,
permitted assigng, etc.):’ '

wises Sionatesy . ALLOTTEE(S)

FR(RLORERy Signatory
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DETAILS OF THE COMMERCIAL UNIT:

14

51

(A) Said Commercial Unit TYPE - MULTIPLEX

(Hereinafter referred to as the “Unit")

~

(B) UNIT AREA- That the Allottee(s) has intended for the allotment of bare shell Unit, after getting duly

2.

r

(A)

(F)

ForEg

DE}‘&.:@%E%QCI Sign

salisfied with respect to the detalls of the Unit as detailed hereunder:

Unit No. AUDI -01 Unit Area 4, 000 00 sq. . ( 371 61 sq. meter) on the 2 Floor in Block D , in the
Project named “Earth Sky Gate",

UNIT SALE CONSIDERATION

That the Unit- Sale Consideration for the Allotted said Unit to the Allottee is Rs 33880000.00/-
(Rupees: Three Crore Thirty Eight Lakh Eighty Thousand ). The breakup of the same in Basic
Sale Consideration, PLC, and Other Charges, efc. is altached as per Annexure A. All
governmental charges, taxes, levigs, cess, service tax, VAT, TDS etc. as applicable, shall be paid
extra over and above the aforesaid Sale Consideration-of the Unit, by the Allottee(s) as and when

demanded by the Developer.

The above said Unit Sale Consideration may change if there' is change in the super area or
lncreaSPldecrease on the basis of variation in calculation of actual super area.

That tne Allottee(s) has Opted for the Flexi Paymant Plan (Flexi) and paid an amount
of Rs. 86,78,045/- (Rupees: Eighty Six Lakh Seventy Eight Thousand Forty Five Only)
towardsithe Basic Sales Consideration and Rs, 0/- towards. some of the Other Charges as per the
‘Annexure B.' attached hereto, the recelpt of which the Company hereby acknowledges,

The Allottee(s) has agreed to pay the balance sale consideration as per the opled and agreed
schedulg of balance payments as mentioned in the Annexure “C",

The Adouee(s\ also undertakes to pay some of the mstaliments through Post Daled Cheques
(PDCs) The Details of the PDC's are annexed in the Annexure S

The Al ottee(s) shall make the balance payment onor before fts due date as per the schedule of
balance payments

For AMB Ingabud Pt Ltd.

Gallarfs Pyt 144

'hl' fanetes %mjj_f\:'
Eergl Signatery ALLOTTEE(S)

iGristory
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10. From the aforesaid facts, it is clear that the 1st and 2rd Respondents,
the ‘Developer’ and the ‘Land Owner’ for the purpose of the project has
referred to them as the “Company” and the Appellant has been shown as the

“Allottee”.

11. The ‘Collaboration Agreement’ dated 3rd May, 2013 reached between
the ‘Owner of the Land’- ‘AMB Infrabuild Pvt. Ltd.” and the ‘Developer’- ‘Earth
Galleria Pvt. Ltd.” shows that the ‘Developer’ will sell the flats to the extent of
its own shares and the ‘Land Owner’ will sell the developed portion of its own
shares. The ‘Land Owner’ have agreed to make it as a ‘Joint Venture Project’
and treated the ‘Joint Venture Project’ for all purpose as evident from Clause
55 of the ‘Collaboration Agreement’ dated 3 May, 2013 read with
Memorandum of Understanding reached between three allottees, the

Appellant and the 1st and 274 Respondents dated 6th February, 2016.

12.  The ‘Developer’- ‘M/s. Earth Galleria Pvt. Ltd.” having been empowered
by ‘M/s. AMB Infrabuild Pvt. Ltd.- (‘Land Owner’) to advertise the project
and for marketing the developed property as a ‘Joint Venture Project’, in
terms with the said ‘Collaboration Agreement’ on behalf of the joint venture,
if the Memorandum of Understanding dated 20t June, 2014 has been
reached between the ‘Earth Infrastructure Ltd.” and the Appellant- Mrs.
Mamtha, the 2nd Respondent cannot take a plea that it is not a signatory to
the Memorandum of Understanding dated 20t June, 2014, the 2nd
Respondent being represented by ‘Earth Infrastructure Ltd.” pursuant to the

‘Collaboration Agreement’.
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13. The Adjudicating Authority has failed to take into consideration the
aforesaid facts and wrongly held that the ‘Corporate Insolvency Resolution

Process’ cannot be initiated against the two ‘Corporate Debtors’.

14. If the two ‘Corporate Debtors’ collaborate and form an independent
corporate unit entity for developing the land and allotting the premises to its
allottee, the application under Section 7 will be maintainable against both of

them jointly and not individually against one or other.

15. In such case, both the ‘Developer’ and the ‘Land Owner’, if they are
corporate should be jointly treated to be one for the purpose of initiation of

‘Corporate Insolvency Resolution Process’ against them.

16. The Adjudicating Authority having failed to notice the same, we set
aside the impugned order dated 12th March, 2018 and remit the case to the
Adjudicating Authority, New Delhi Bench, for admission of the case if record

is complete, after notice to the parties.

17. Before admission of the case, it will be open to the Respondents to
settle the matter and in such case, the Appellant may withdraw the case.
The Appeal is allowed with aforesaid observations and directions. No cost.

[Justice S.J. Mukhopadhaya]
Chairperson

[Justice Bansi Lal Bhat]
Member (Judicial)

NEW DELHI
30th November, 2018

AR
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